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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


i. Did the Trial Court commit reversible error in failing to declare’ 
2 mistrial in this case involving a violent death caused by head 
wounds, being tried at the same time as the shooting and death of 
Senator Robert F. Kennedy? 
2. Did the Trial Court commit reversible error in failing to declare 
a mistrial when it became clear that the defense's evidence was at 
variance with the description of the evidence presented in the Defendant's 
opening statement and the representation of the theory of the defense 
made during voir dire? 
3. Did the delay of nearly sixteen months between Parker's arrest and 
trial deprive Parker of his constitutional right to a speedy trial? 
4, Did the Trial Court commit reversible error in denying Appellant's 
motion to suppress evidence obtained as a result of a search incident to 
an illegal arrest, without warrant and without probable cause? 

The pending case has not sk a been before this Court. 
Prior to trial, appeal from a denial of a motion for release on personal 
bond was denied by this Court in United States v. Parker, No. 21,042, 


September 6, 1967. 


= s 


STATEMENT OF THE CASE 


This is an appeal of a conviction for felony murder, 
22 D. C. Code §2401, and robbery, 22 D. C. Code §2901. 

Appellant Alphonso Parker was arrested on February 5, 
1967, indicted on April 10, 1967, and tried before Walsh, J., beginning 
on June 3, 1968, on his plea of not guilty (entered on April 21, 1967) to 
three counts -- felony murder, first degree,murder, and robbery. On 
June 6, 1968, the jury returned a verdict of guilty of felony murder and 
robbery, and not guilty of the third count, which had been submitted as 
a second degree murder. 

On the morning of February 4, 1967, at about 6:30 a.m., 
James E. Malik, the night switchboard operator at the Seville Apartments, 
1401 N Street, was killed, apparently during a robbery. He had been hit 
upon the head several times, and left in his chair, his face covered by 
recently delivered newspapers. (Tr. 86-91, 138-139). The cause of 
death was a skull fracture by an unidentified blunt instrument. (Tr. 141- 
142). 


The victim's wristwatch, a unique watch bearing only the 


three digits, ten, two, and four, and his wallet were reported missing. 


(Tr. 107, 266-267). A police lookout was placed for the items. (Tr. 150). 
The following morning, February 5, 1967, Appellant, 


Alphonso Parker, was arrested at about 5:20 a.m., on an unrelated 


aha 


charge of housebreaking. (Tr. 143; Transcript of May 19, 1967, 
24-28). 2/ 

Parker was arrested at the intersection of 18th Street 
and Florida Avenue, N.W., about five or six blocks away from an 
alleged housebreaking at 1919 23rd Street, N.W. (May Hearing, 
24-30). 

A witness to the incident claimed to have observed from 
his home across the street 2 Negro man break a window pane in a door 
with a hammer. (May Hearing, 24-25). The witness described a Negro 
male, wearing 2 dark sport coat, dark pants, and possibly a cap, and 
carrying a hammer. (May Hearing, 25). The witness' shouts had 
caused the man to run away. (May Hearing, 26). 


About fifteen minutes later, two Canine Corps police 


officers, who had taken the above description from the witness, saw 


Parker from their car at the intersection of 18th Street and Florida 
Avenue, N.W. The Appellant was wearing a dark sport coat and dark 
pants, but apparently no cap. (May Hearing, 26-27). 

The officers got out of their car and, upon approaching 
Parker, noticed what they believed" to be the handle of a hammer pro- 


truding from Parker's back pocket. (May Hearing, 26-27). They 
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1/ Hereinafter “May Hearing." 
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thereupon placed Parker under arrest, (May Hearing, 30). 

Parker was subsequently taken back to the scene of the 
housebreaking by two other officers, where he was identified, from 
the rear, by the witness. (May Hearing, 30-31). 

He was then transported to the 13th Precinct station 


house to be booked for housebreaking. (May Hearing, 43-47). 


As Parker was being booked for the crime of housebreaking, 


he was instructed to empty his pockets and to take off a wristwatch he 
was wearing. (Tr. 149-150). 

The officer booking Parker noticed the wristwatch bore 
only the three digits, ten, two, and four, fitting the description of the 
lookout broadcast the previous day. (Tr. 150). The officer also noted 
in Parker's wallet an identification card bearing the name, James Malik. 
(Tr. 151). 

At that point, detectives from the Homicide Squad were 
called in to further search and to interrogate Parker. (Tr. 158). During 
the course of the search, a handkerchief bearing the initial 'M, " sub- 
sequently identified as belonging to the victim, Malik, was found in 
Parker's jacket. (Tr. 167-168, 271-272). 

On February 14, 1967, a preliminary hearing was held 
before the Commissioner, after which Parker was held for Grand Jury 


action. An indictment was filed by the Grand Jury on April 10, 1967, 


charging Parker, in three counts, with felony murder, first degree 


murder, and robbery. Parker pleaded not guilty to all three counts 


on April 21, 1967. 


On May 19, 1967, Judge Hart denied Parker's Motion 
to Dismiss and to Suppress Evidence based upon lack of probable cause 
for his arrest on the unrelated housebreaking charge. The Court held 
that Parker's fitting the description of the Negro male wearing a dark 
coat and pants, and carrying a hammer, constituted ample probable 
cause. (May Hearing, 24-27,41). 

On June 14, 1967, Parker was committed to St. Elizabeths 
Hospital for a mental examination on motion of court-appointed counsel. 
After receiving the report from St. Elizabeths, Chief Judge Curran found 
Parker competent to stand trial on August 23, 1967. 

Prior to trial, Parker was represented by at least five 
different court-appointed attorneys, the last two being trial counsel. 
(Motions, June 3, 1968, 5-6). 

The case was apparently first set for trial on April 18, 
1968. A continuance was requested by court-appointed trial counsel, to 
May 6. Then continuances were granted at the behest of the Government 
until Sonn 3, 1968, when the trial finally began sixteen months after 
Parker's arrest and fourteen months after the indictment, (June Motions, 


7). 


Throughout this time, Appellant was incarcerated, all 
of his motions for release on personal bond having been refused. 2/ 

Before the jury was selected, counsel for Parker renewed 
the motion to suppress and further moved for dismissal for failure to 
grant a speedy trial. (June Motions, 2, 13-14). These Motions were 
both denied. 

Parker had also moved pro se ‘to have counsel removed 
for incompetence, alleging that counsel had never visited him in jail to 
prepare the case for trial. After hearing the defendant on the issue, 
Judge Walsh denied the motion. (June Motions, 14-17). 

At trial, Parker's counsel informed the jury panel on 
voir dire of Parker's intention to nels, on the defense of alibi, and defined 
the defense for them. (Tr. 64-65). 

In his opening statement, defense counsel again informed 
the jury that there would be evidence, including eyewitness testimony of 
friends and relatives, as to Parker's whereabouts at the time of the 
crime. (Tr. 84). 

The Government presented evidence to the effect that 
Parker was found on the day following the murder to have in his pos- 


session Malik's identification card, a watch, identified by the victim's 


2/ One denial of personal bond was appealed to this Court and affirmed 
on September 6, 1967, in No. 21,042. 
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son as belonging to Malik, and a handkerchief with the initial ''M," 
which Malik's son identified as also belonging to the victim. (Tr. 149- 
151, 168, 178, 267-271).| In addition, the Government presented 
testimony of an FBI fingerprint expert, who identified fingerprints found 
on the newspaper covering the victim's face and on the floor near the 
body as belonging to Parker. (Tr. 191-247). 

At the close of the Government's case, on the morning 


of June 5, 1968, the third day of trial, the defense moved unsuccessfully 


for judgment of acquittal, on the grounds that there had been no evidence 


that Parker actually committed the crime. (Tr. 287-297). 
On the same day, June 5, prior to the beginning of the 
session, Parker informed his counsel, for the first time, that he had, 
in fact, been at the scene of the crime, apparently shortly after Malik 
was killed. Counsel promptly informed the Court. (Tr. 251-260, 297). 
The change in stories caused consternation among Court 
and counsel, but led to no motion for mistrial. Instead, counsel and the 
Court decided to hear the defendant on the issue ina special hearing, 
out of the presence of the jury. (Tr. 258-260). 
Thus, after the Government's case had ended and prior 
to the beginning of the defense's case, the Court held the voir dire hearing 
out of the presence of the jury, to question Parker relating to the alleged 


change in stories. (Tr. 298-306). Parker stated that he would testify 
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that he was present at the scene, although he admitted that he had 
consistently told trial counsel and his other appointed counsel that he 
had not been present. (Tr. 299-300, 320). He claimed that he had 
attempted unsuccessfully to inform trial counsel of the change in story 
prior to trial. (Tr. 306). 

Parker subsequently testified-in his own behalf that in 
the early morning of February 4, 1967, he found a wallet belonging to 
Mr. Malik on the street near 14th and N Streets, N.W., and had gone 
to the Seville Apartments to return the wallet. (Tr. 350-351). Once 
there, Parker stated that he saw a man sitting in a chair behind the 
clerk's desk with his face covered by a newspaper, and had thought 
the man was sleeping. He noted a watch lying on the floor near the 
desk, which he picked up and put into his pocket. He then attempted 
to awaken the man. When the man failed to respond, Parker raised 
the newspaper and saw the man was bleeding and apparently uncon- 


scious. He then panicked, dropped the newspaper and ran out, throwing 


away the wallet he had found in the street sometime during the process. 


(Tr. 350-351). : 
Parker explained the presence of his fingerprints on the 
newspapers found covering the victim's face and on the floor near the 


body, as having been caused by his picking up the papers to see whether 


seh 


the man was sleeping, and by his leaning on the desk on which the 
other papers, according to Parker, originally rested. (Tr. 351, 
363-366). 

On the sarne day, June 5, 1968, in the early morning 
hours, Senator Robert F. Kennedy had been shot in the head by an 
assassin. The Senator was in critical condition throughout the day, 


and died the following morning. 


During the day of June 5, the Court advised the jury 


of the condition of Senator Kennedy from time to time, although this 
does not appear in the transcript. (Cf. Tr. 431). 
Senator Kennedy died in the early morning of the last 
day of Parker's trial for murder, June 6, 1968, the same day the 
jury heard closing arguments and the Court's charge and returned 
its verdict of guilty of felony murder and robbery. The jury recommended 
life imprisonment. 
On July 12, 1968, Parker's Motion for a New Trial was 
denied by Judge Walsh and Leave to Appeal in forma pauperis was 


approved. 
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ARGUMENT 


The Trial Court Committed Reversible Error In Failing To 
Declare A Mistrial In This Case Involving A Violent Death 
Caused By Head Wounds, Being Tried At The Same Time As 


The Shooting And Death Of Senator Robert F. Kennedy. 
When events occur during the trial which may unduly | 

‘ influence the jury or prejudice them against the accused, neither 
the constitutionally guaranteed ''due process" nor "impartial jury" 
can result. Constitution, Amend. 5, 6. In this situation, it has 
long been established that the trial court has the right, indeed the 
responsibility, 

"to discharge a jury from giving any verdict, 

whenever, in their opinion, taking all the 

circumstances into consideration, there is 

a manifest necessity for the act, or the ends 

of public justice would otherwise be defeated. "' 

United States v. Perez, 22 U.S. 579, 580 

(1824) (trial court has right to declare mis- 

trial if jury cannot reach verdict). 


The trial of Alphonso Parker for murder began on 


June 3, 1968, sixteen months after Parker's arrest. The trial lasted 


four days. The jury was charged and returned its verdict on June 6, 


1968. 
In the early morning of Wednesday, June 5, 1968, 
Senator Robert F. Kennedy, then campaigning for the Democratic 


nomination for President, was mortally wounded by an assassin. The 


Senator was shot in the head. He hung on to life throughout the day 
of June 5, 1968, and died in the early morning of June 6, 1968. 

Newspaper and television coverage of these events 
was comprehensive and intense. 


The assassination occurred on the night between the 


second and third days of Parker's trial for felony murder. Accused 


murderer Parker was to take the stand in his own defense on the third 
day of the trial. 

Although the one does not reflect it, the Court during 
the third day of trial informed the jury that he would advise them of the 
condition of Senator Kennedy throughout the day. (Cf. Tr. 431). 

The death of Senator Kennedy occurred in the early 
pnonaing of the final day of defendant Parker's trial, after all the 
evidence had been taken, and before the closing arguments and the 
charge to the jury. 

Appellant submits that the assassination of Senator 
Kennedy created an atmosphere which required the trial court, ina 
proper exercise of its discretion, to declare a mistrial, sua sponte, 
in light of the nature of the offense with which Appellant Parker was 
charged. 


Appellant does not contend that a mistrial in all cases 


then at trial should automatically follow the assassination of a public 
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figure, or other national tragedy. Such a principle would be unworkable 
and unjustifiable in the light of the principles of criminal law and sound 
judicial administration. 

In most instances, neither the tragedy itself, nor the 
circumstances surrounding it, would be relevant to the issues at trial. 
The occurrence would not, of its own, preclude an accused from 
receiving a fair trial by an impartial jury. 

In the instant case, however, the parallel between the 
crime for which Parker was charged and the death of Senator Kennedy 
was close enough to create a strong possibility of prejudice in the jury's 


mind against Appellant. 


Senator Kennedy died of a head wound, inflicted at close 


range by gunshot. The victim in the instant case, Malik, died of a. 


depressed skull fracture, caused by several blows to the head by an 
unidentified hard object. (Tr. 141-142). 

The daily newspapers ran photographs of Senator Kennedy 
just after he was shot, showing blood on the wound and on the floor around 
him. Blood was referred to prominently during Parker's trial on 
several occasions. (e.g. Tr. 86-87, 95, 99, 351, 358, 360-361). Some 
of these references occurred on the third day, after Senator Kennedy 
was assassinated, but before he died, during the testimony of Parker. 
(Tr. 358, 360-361). 


The public reaction to the assassination was immediate 
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and intense -- President Johnson appointed 2 commission on violence, 
television networks pledged to reduce displays of violence in their 
programming, etc. There was a widespread shock and revulsion 
toward violence of all kinds. 

In sum, the jury in Parker's trial on a charge based 
upon a violent murder caused by blows to the head, could easily have 
been prejudiced against Appellant by the occurrences beyond the walls 
of the courtroom. Only had the jury been sequestered, and thus not 
been aware of the condition of Senator Kennedy, could this possibility 
have been avoided. 

There is precedent for mistrial being declared due to 
the death, by violent means, of a national figure. In Armstrong v. 
United States, 367 F. 2d 821 (7th Cir. 1966), a claim of double jeopardy 
was rejected in a motion to vacate sentence for narcotics offenses under 
28 U.S.C. §2255, where the first trial began on November 22, 1963, 
and ended in a mistrial, based upon the Court's assessment of "'the 


effect the assassination of the President, November 22, might have 


on the attitude of the jury.'' The Court noted that the petitioner's 


counsel had moved for mistrial, but added: 


"[E]ven if petitioner had objected, it could not 
be said, in view of the tragic circumstances 
of the time, that the court went beyond the 
proper area of discretion in concluding that 
declaration of a mistrial was necessary to 
secure the ends of justice." 367 F. 2d at 
821-822. 
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Certainly, if the "ends of justice" cannot be secured 
in a trial for narcotics offenses due to the assassination of a national 
political figure, they are even less likely to be achieved in a murder 
trial. 


Indeed, according to the Philadelphia Evening Bulletin, 


June 7, 1968, page 11, a murder trial of one George B. Goins in the 


Pennsylvania state courts, originally scheduled to begin June 6, 1968, 


was continued because the "atmosphere created by the asassination" 
of Senator Kennedy "would deprive the defendant of his right to a fair 
trial." 
The Washington Post for Sunday, November 17, 1968, 
at pages B-1 and B-5, reports the continuance of a trial on charges 
of draft evasion against one James Wessner, "because of 'racial 
disorder' (it was the week of Martin Luther King's assassination)."' 
Two of the above instances involved charges which were 
not related to violence and death associated with the assassinations. 
Yet, even there, trial courts recognized the strong possibility of 
prejudice to criminal defendants in the atmosphere surrounding murders 
of national figures and took appropriate action. 


The same reasoning must apply to Parker's case, where 


the trial was already in progress. 
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It is true that court-appointed trial counsel for Parker 
considered the question of Senator Kennedy's assassination, and had 
determined not to raise the issue, stating: 


"your Honor, there have been comments about 
President Kennedy's death. Ido not mean 
Robert Kennedy who died this morning. I wish 
to advise the Court that we had a very extensive 
discussion about this in the boiler room this 
morning prior to coming to court. The question 
was of Senator Robert Kennedy's being wounded 
and having died in the meantime which may have 
a possible impact on the minds of the jurors. 
For what we consider very sound tactical reasons, 
we haven't decided not to raise the question. 
{sic} (Tr. 431). 


Failure of defense counsel to move for mistrial at any 


time during the trial need not be controlling here. Courts have granted 
mistrials even over objections on the part of defendant, where the ends 

of justice require it. See Brock v. North Carolina, 344 U.S. 424 

(1953) (conviction at second trial affirmed, after first trial ended in 
mistrial, declared over defendant's objection. Court rejected defendant's 
claim of double jeopardy). 

In United States v. Gori, 282 F. 2d 43 (2d Cir. 1960), 
affirmed, 367 U.S. 364 (1961), the Court rejected a claim of former 
jeopardy in affirming a conviction for receipt of stolen property, where 
the first trial had ended in a mistrial on the Court's own motion due to 


the alleged misconduct of the prosecutor. The defendant had objected 


to questions involved in the alleged misconduct, but neither moved 


for nor objected toa mistrial, The Court noted: 


"Al United States District Judge is more 


than a mere automaton or referee and bears 
an affirmative responsibility for the conduct 
of a criminal trial, This responsibility is 
particularly acute in the avoidance of preju- 
dice arising from nuances in the heated 
atmosphere of trial, which cannot be fully 
depicted in the cold record on appeal. 282 
F. 2d at 47. (Emphasis added). 


This Court in Scott v. United States, 91 U.S. App. D. C. 


232, 202 F. 2d 354 (1952),cert. den.,344 U.S. 879 (1952), held there 


was no double jeopardy in a re-trial, where the Court, sua sponte, 
ordered a mistrial as to four defendants because the Court had originally 
admitted an associate counsel pro hac vice, and then decided, on the 
following day, he was erroneously admitted. The Court stated: 


"After lengthy discussion with counsel for 

the three appellants, the trial judge permitted 

the associate to withdraw from the case and 
indicated a willingness to declare a mistrial. 
Counsel, however, declined to request one. 

In further colloquy the Court elicited from counsel 
for the three appellants the statement that his 
clients would be 'put to disadvantage’ and that the 
withdrawal of assisting counsel 'is definite to reflect 
a certain amount of prejudice.' The court concluded 
therefrom that a declaration of mistrial was ; 
essential in the interests of justice and ordered 

a mistrial sua sponte."' 91 U.S. App. D. C. at 
232-233, 202 F. 2d at 354-355, (Emphasis added). 


Appellant submits that the trial court in the instant 
case should have reached the same conclusion "in the interests of 
justice." 

Regardless of trial counsel's reasons for not raising 
the issue, the potential for prejudice to defendant clearly exists under 
the circumstances. In such a situation, failure to declare a mistrial 
was an abuse of discretion on the part of the trial court. 


No showing of actual prejudice need be, or could be, 


shown. See Braswell v. United States, 200 F. 2d 597 (5th Cir. 1952) 


(conviction reversed for failure of the trial court to grant a mistrial 
based on misbehavior of one of the defendants), where the Court stated: 


"The right to trial by jury comprehends a fair 
determination of the guilt or innocence of the 
accused, free from bias, fashion or prejudice. 

. « . and where error occurs which, within the 
range of a reasonable possibility, may have 
affected the verdict of a jury, appellant is not 
required to explore the minds of the jurors in an 
effort to prove that it did in fact influence their 
verdict.'"" 200 F. 2d at 602. 


The trial court's failure .to declare a mistrial, Appellant 
submits, was an abuse of discretion in Parker's trial for a capital 
offense and amounted to plain error under Rule 52(b) of the Federal 


Rules of Criminal Procedure which this Court should notice and redress. 


as 


This Court should reverse the conviction, and remand 


the case to the District Court for re-trial in an atmosphere more 


conducive to fair trial before an impartial jury. 


Ul. The Trial Court Committed Reversible Error In Failing To 
Declare A Mistrial When It Became Clear That The Defense's 
Evidence Was At Variance With The Description Of The Evidence 
Presented In The Defendant's Opening Statement And The 


Representation Of The Theory Of The Defense Made During 


Voir Dire. 


The variance between the defense's opening statement, 
carefully informing the jury that Appellant Parker was elsewhere at 
‘the time of the crime charged (Tr. 65, 84), with the evidence actually 
put on in Parker's behalf, consisting of Parker's own testimony that 
he was indeed at the scene of the crime (Tr. 350-351), is precisely 
the sort of occurrence which gives rise to a "manifest necessity" for 
the Court to declare a mistrial and to discharge the jury. Cf. United 
States v. Perez, supra, 22 U.S. 579, 580 (1824). 

The trial court's failure to declare a mistrial in this 
case meant that "the ends of public justice [were] defeated." Ibid. 

The defense's opening statement by court-appointed 


counsel informed the jury that the defense would furnish explanations 


for Parker's possession of the victim's property, other than his taking 


them from Malik's person. The evidence would show that Parker bought 
the watch allegedly stolen from Malik "from somebody on the street the 
day before."' Parker's fingerprints on the newspapers found covering 


Malik's face would be shown to have been put there after the crime, 
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while defendant was in police custody. Malik's identification card 
and handkerchief would be shown to have been found at the police 
station after Parker was charged, and not in Parker's possession. 
(Tr. 83-84). 


Most: important, counsel stated: 


"The defendant, ladies and gentlemen, will 
introduce evidence -- eye-witness testimony -- 
and, of course, it will be from friends and 
relatives, as to his whereabouts at the time 
the deceased met his death." (Tr. 84). 


Similarly, defense counsel, in addressing the jury 
panel during voir dire, informed them: 


"Ladies and gentlemen, in this case, there 
will probably be a defense of alibi. Do any 
of you have a feeling that the defense of alibi 
is a fictitious or fraudulent one or one that 
should not be used?" (Tr. 64). 


At the Court's suggestion, counsel explained what was 
meant by the defense of alibi: 


"Ladies and gentlemen, the defense in this 
case of alibi will be that at the time of the 
alleged crime the defendant was someplace 
else." 

* KOK 
"My question is: Do any of you have any 
fixed feelings or firm feelings that this is 
a bad defense to use? Would you hold it 
against someone if he used it, just because 
he used the defense of alibi? 


"Or, phrased another way, does the term 
alibi, which you have probably heard on 
television or from reading detective stories 
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or anything else you might have read, does 

that term, by itself, connote something bad 

in your mind?" (Tr. 65). 

Thus, the fact that Parker was going to rely on the 
defense of alibi was deliberately and firmly implanted in the minds of 
the jury. 

When the defense presented its affirmative case, 
however, an entirely different story emerged. 

Alphonso Parker, himself, was the first witness for 
the defense. 


Parker testified that he did indeed visit the scene of 


the crime, apparently shortly after Malik was assaulted. (Tr. 350- 


351). 


Parker stated that early on the morning of February-4, 
1967, he found a wallet containing Malik's identification on the street 
near 14th and N Streets, N.W., only a short distance from the scene 
of the crime, and had proceeded to the address listed therein to return 
it. 

On his arrival at the apartment building, Parker noted 
the switchboard operator seated at the desk with a newspaper covering 
his face. He also noticed a watch lying on the floor, which he picked 


up and placed in his pocket. (Tr. 350-351). 
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When Malik failed to respond to Parker's calls, 
Appellant testified he lifted the newspaper. Seeing blood on the 
man's head, Parker, frightened, let go of the newspaper and ran out, 
throwing the wallet away sometime in the process. (Tr. 350). 


The complete contradiction between the story told on 


the stand by Appellant and the statements by counsel on voir dire and 


in the opening statement could hardly have gone unnoticed by the jury. 
It must have affected their consideration of this case, although, at this 
time, we can only speculate as “to its impact. 

The effects on the Court and counsel, however, are well 
recorded, and clearly demonstrate the almost certain prejudicial effect 
on defendant's right to a fair trial. 

Defense counsel, understandably upset when they first 
learned of the change of story on the third day of trial, promptly informed 
the Court of the impending variance in the defense theory of the case. 
(Tr. 251). 

Counsel questioned whether the change may have been 
made intentionally by Parker to induce a mistrial. (Tr. 251). 

The dilemma for defense counsel was immediately 
apparent and extensively discussed. Counsel stated: 


"This puts us ina spot.’ We made an opening 
statement that we are giving alibi... 
* KX 


"J don't know what todo. I made an 

opening statement. Where do we go 
from here? 

ae ok 
"tyes, but what is the Court of Appeals 
going to say? I give an opening state- 
ment about one thing and the guy comes 
up and says something different. 

ORK 
"J don't know what to say on the argument 
now. 

ae 
"What can I say on argument? ‘I can let 
O'Rourke argue it. No, Iam quite serious 
because I am going to tell them completely 
different from what I told them on voir dire. 
It doesn't solve the problem. Iam now in 
the position of saying something contrary 
to what I said."" (Tr. 251-253). 


Defense counsel's position was further complicated in 
that he had arranged for witnesses to testify to the defense of alibi for 
Parker. To put them on the stand after the change in story by Parker 


might be to suborn perjury. (Tr. 254). 


In an-attempt to settle the question of what theory of 


defense to offer, counsel decided to put Parker on the stand on voir 
dire, out of the presence of the jury. (Tr. 256). 

On voir dire Parker admitted that he had told trial 
counsel, as well as prior appointed counsel, that he had not been present 
atthe scene of the crime. (Tr. 299-300). He claimed that he had 


been trying, unsuccessfully, to "get in touch" with the trial counsel 


ye} 


to explain the changed story prior to the beginning of trial. (Tr. 306). 3/ 
In addition, the change of story raised obvious difficulties 

for defense counsel's closing argument. Trial counsel determined it 

was necessary for co-counsel to handle closing argument. (Tr. 253). 


"MR, O'ROURKE: . . Your Honor, there is 

one other matter, and that is in view of the fact 
Mr. Dwyer made an opening statement, but he 
wishes me to make the summation at the con- 
clusion of the defendant's testimony and evidence, 
I would like a few minutes' recéss so that Mr. 
Dwyer and J may confer and go over the points 

to be raised in the summation and argument to 
the jury. In fact, this is going to be done by 
different counsel. 


THE COURT: I don't think you have to. The 
jury can figure out the statements read. I 
don't think they pay that much attention to alibi. 


MR, O'ROURKE: Well, that is true, your Honor, 
but what I am suggesting, in view of the fact 
there will be a divergence between opening 
statement and that presented. In addition, I 
would not be in a position to summarize the 


Leen 


3/ The change in story also caused other problems for defense 
counsel, who were, understandably, wary of Appellant. At one point, 
co-counsel alerted the Court to the possibility that Parker was "seeking 
to build error into this case."" (Tr. 343), He noted Parker's awareness 
that the change in story would have an effect on the trial. 


Later, counsel were forced to announce "surprise, '' due to 
Parker's statement on cross-examination that he owned the handkerchief 
with the monogrammed initial ''M" upon it. (Tr. 376). Counsel had 
understood that Parker had never seen the handkerchief before. Parker's 
testimony that the handkerchief had been given to him by his brother 
James, nicknamed Mickey, was a "total, complete, utter, absolute 
surprise" to his counsel. (Tr. 376). 


- 24 - 


testimony that was extracted by my colleague 
in cross-examination. I would like to touch 
on the highlights. We can discuss it during 
recess." (Tr. 344). 


Defendant's switch of stories caused counsel to request 
permission for Parker to make his own closing argument: 


"J have one other request too, your Honor. 
The defendant would like to argue the case 
to the jury and I can't help but concur with 
him on that. Now, I know there is law that 
the defendant is not entitled to try his own 
case, and I think the record indicates here 
that he has not tried his own case, and counsel 
has tried it. All the technical aspects which 
is all that a lawyer can do in a case have been 
handled by counsel. Now the mere arguing, 
and particularly in view of the unusual nature 
of this case, where my opening statement is 
in conflict with what the defendant has said, 
__ Lthink that probably substantial justice would 
be served by letting the defendant argue his 
own case to the jury which is not a technical matter, 
which is argumentative and I would so make 
that request of the Court." (Tr. 423). (Emphasis 
added). 


The request was denied by the Court. 
The closing argument on Parker's behalf was delivered 


by co-counsel, in a brief statement which consumed less than three 


pages of the record, and could not have taken ten minutes. (Tr. 461- 


463). This was in marked contrast to the extensive closing argument 
of Government counsel, whose rebuttal alone practically equaled in 


length the defense’s closing argument. (Tr. 446-461, 463-465). 
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In the excitement and confusion caused by Parker's 
sudden change in stories on the third day of trial, it is not surprising 
that no formal motion for mistrial was made by defense counsel. This 
is even more comprehensible in view of the difficult, and embarrassing, 
dilemma in which counsel was placed by the unexpected variance. 

But in view of the obvious difficulties the variance | 
- caused the defense, the Court had an obligation, sua sponte, to declare 
a mistrial in this trial of a capital offense, and discharge the jury. 


Failure to do so must constitute plain error under Rule 52(b) of the 


Federal Rules of Criminal Procedure, which this Court should notice 


and redress. 

The possibility that the prejudicial variance rises out 
of actions by Appellant himself in open court does not, in itself, preclude 
the grant of a mistrial, even without a motion on his behalf, if "the ends 

- of public justice would otherwise be defeated.'' United States v. Perez, 

Supra. 

In Braswell v. United States, 200 F. 2d 297 (5th Cir. 
1952), the Court reversed a conviction of defendants for unlawful 
possession of marihuana, inter alia, because the Court failed to grant 
a mistrial when one of the defendants struck a United States Marshal 


in the presence of the jury, because: 
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"Even under the most trying circumstances 
every needed power of the court must be 
exerted to guarantee and make effective a 
right of such transcendent importance as 
the right to a fair trial.'"' 200 F. 2d at 
602. 


This Court recently cited the example of a mistrial 


granted a defendant as a result of his own "bizarre behavior."' Blunt v. 


United States, No. 20,956 (Oct. 2, 1968), slip opinion, at page 3, n. 2: 


"Appellant stood up in the midst of the trial 
and declared, 'I am going to stand up.' Told 
to be seated, he responded, 'The court is 
out of turn. Iam standing up for my rights.’ " 


A mistrial resulted, with Blunt being sent to St. Elizabeths Hospital 


for a mental examination, the result of which reported him competent. 


4/ 


(conviction of robbery affirmed). = 
In the instant case, in spite of the obvious prejudice to 

Parker, counsel and Court decided to ignore the issue. 5 (page 27)/ 
But, as discussed in Part I, supra, failure of defense 

counsel to move for a mistrial is not controlling here. See Brock v. 


North Carolina, supra, 344 U.S. 424 (1953) (claim of double jeopardy 


4] The courtroom actions of defendants have been held not to require 
a finding of mistrial where the Court gives cautionary instructions to the 
jury not to be influenced in their verdict by the antics of the defendants. 
United States v. Bentvena, 319 F. 2d 916, 929-933 (2d Cir. 1963) 
(Affirming conviction of nine defendants of conspiracy to violate Federal 
narcotics laws, reversed as to four other defendants on other grounds, 
upholding Court's gagging and shackling of certain defendants after 
disruptive acts. ). 
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rejected and conviction at second trial affirmed after first trial ended 


in a mistrial declared over defendant's objections). Scott v. United 


States, 91 U.S. App. D. C. 232, 202 F. 2d 354 (1952), cert. den, ; 344 
U.S. 879 (1952) (claim of double jeopardy rejected and conviction at 
second trial affirmed when first trial ended in a mistrial declared by 
court, sua sponte, after defense counsel declined to request one. ) 

Nor is a showing of actual prejudice required. See 
Braswell v. United States, supra, where a conviction was reversed for 
failure of trial court to grant a mistrial based on misbehavior of one 


of the defendants, because: 


"The right to trial by jury comprehends a 
fair determination of the guilt or innocence 
of the accused, free from bias, passion or 
prejudice . . . and where error occurs 
which, within the range of a reasonable 


(from page 26) /_ Government counsel approached the issue on 


cross-examination, at Tr. 382-383: 


"Q. Now, Mr. Parker, you have been present here 
in court all three days in this trial, had you not? 


A. Yes, Sir. 


Q. And you were here when the ladies and gentlemen 
of the jury were selected? , 


A. Yes, Sir. 


Q. And you heard your counsel make various and sundry---" 


He was interrupted by objection. A bench conference followed, during 
which Government counsel stated that he intended to ask Parker about his 
‘silence through the voir dire and opening statement without correcting 
counsel, The Court subsequently halted the inquiry. (Tr. 386). 
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possibility, may have affected the verdict 

of a jury, appellant is not required to explore 

the minds of the jurors in an effort to prove 

that it did in fact influence their verdict." 

200 F. 2d at 602. 

Appellant's case is complicated by the dilemma in 
which his court-appointed trial counsel were placed by his change of 
story. In their efforts to insure that Parker received a fair trial, 
while attempting to avoid a potentially improper, or even perjurious 


juncture, they were naturally reluctant to as sert strenuously Parker's 


right to 2 mistrial in a situation which caught them by surprise. 


Counsel's unfortunate predicament, heightened by the 


deep sense of personal frustration and embarrassment caused them by 
Appellant's action (Cf. Tr. 251), rendered their assistance to their 
client at this point less than what it should have been and was tanta- 
mount to a denial of the constitutionally guaranteed right to counsel. 
Constitution Amend. 6. 

Under all of the circumstances, it obviously devolved 
upon the trial court to insure that Parker received a fair trial before 
an impartial jury. The Court's failure to declare a mistrial at that 
point thus amounted to an abuse of discretion and deprived defendant 
of a fair trial. 

This Court, should therefore reverse Parker's conviction 


and remand it for new trial before an impartial jury. 


Il. The Delay of Nearly Sixteen Months Between Parker's Arrest and 


Trial Deprived Parker of His Constitutional Right to a Speedy Trial. 


The Sixth Amendment guarantees that an accused ina 
criminal case shall "enjoy the right to a speedy and public trial. We 
Complementing this right, Rule 48(b) of the Federal Rules of Criminal 


Procedure grants the trial court discretion to dismiss an indictment 


"if there is unnecessary delay in bringing a defendant to trial, '' and 


Rule 50 provides that "preference shall be given to criminal proceedings 


as far as practicable." 


As the Supreme Court recently held, the right to a 
speedy trial 


“is an important safeguard to prevent undue and 
oppressive incarceration prior to trial, to minimize 
anxiety and concern accompanying public accusation 
and to limit the possibilities that long delay will 
impair the ability of an accused to defend himself. "' 
United States v. Ewell, 383 U.S. 116, 120 (1966) 
(delay between arrest and trial not unreasonable 
where due to reversal of first conviction). 


In Hedgepeth v. United States, 364 F.2d 684, 686 (D.C. 
Cir. 1966), this Court held that a speedy trial "claim has prima facie 
merit, in view of the lapse of more than a year between Appellant's arrest. 


and trial."' Hedgepeth was arrested May 7, 1964, indicted June 22, 1964, 
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and brought to trial on May 12, 1965 -- a delay of just over a year. &/ 


Under this criterion, there has been a prima facie showing 
of a denial of a speedy trial in this case "in view of the lapse of more 
than a year between Appellant's arrest and trial." Further, upon 
examination "of the particular circumstances" in this case, it is 
apparent that Appellant's constitutional rights have been abridged. 

364 F. 2d at 686, 687. 

Appellant Parker has pressed his claim of prejudice 
below, by 2 motion to dismiss denied on June 3, 1968. (Motions, Tr. 10). 

Parker was arrested on February 5, 1967. The Grand 
Jury indicted him on April 10, 1967. His motion to suppress evidence 
and to dismiss the indictment were heard on May 17, 1967. On June 14, 
1967, Parker was ordered committed to St. Elizabeths Hospital for mental 
examination, on motion of his counsel. He was declared competent to 
stand trial on August 15, 1967. 

Thereafter, despite motions filed by Parker, including 


one for bond which was appealed to this Court, Parker was available 


6/ Since most of the delay in Hedgepeth was attributable to the 
defendant, rather than "negligence or callous indifference to the require- 
ment of speedy trial," his right to a speedy trial was not abridged, even 
though "the long delay in trial is deplorable, particularly since Appellant 
was in jail for want of bail." 364 F. 2d at 688. Ina parallel case involving 
the same defendant, the Court again found no denial of a speedy trial for 
essentially the same reasons, although the delay (14 months between 
jndictment and trial) is a "troublesome one" "unusually long for this 
District -- and requires us to give close scrutiny to the other factors." 
Hedgepeth v. United States, 365 F. 2d 952, 954, 955 (D. C. Cir. 1966). 


=) see 
for trial at alltimes. There were only two actual continuances, on 
April 18, 1968, and May 24, 1968, on record, only one of which was 
requested by Appellant. 


From his arrest in February, 1967, until now, Parker 


' has remained behind bars. By the most generous accounting, only sixty 


days of delay can be attributed to Parker's assertion of the right to a 
mental examination. Cf. Hedgepeth v. United States, 364 F. 2d 684, 688 
(D.C. Cir. 1966) ("The passing of such a considerable length of time, 

no matter who is 'at fault,' should act as a spur to the Government to 
seek prompt trial. If the Government is lax in this regard, it is 
appropriate to take the earlier period into account in determining whether 
there has been a denial of the right to a speedy trial"). 

The record is devoid of an explanation of the delay in this 
case beyond the assertion of Government counsel that a continual turnover 
of counsel on both sides necessitated delay for purposes of preparation. 
(Motions Tr. 6-9). Yet, Appellant Parker was forced to remain in jail 
throughout this period, in spite of his requests for a speedy trial. 

The first trial date set in this case was for April 18, 1968 -- 
14 months after arrest, and 12 months after indictment. (Motions, Tr. 7). 
In light of Appellant's assertions that none of his appointed counsel made 


more than two visits to him (Motions, Tr. 14-17), and there is no indication 


of undue complexity to the case, this delay appears excessive. 
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Actually, in the recently released Report of the President's 
Commission on Crime in the District of Columbia, pp. 255, 256 (1966), 
the Commission "found excessive delay throughout the processing of 
criminal cases in the District of Columbia" although "swift and certain 
justice is a virtually unchallenged goal."' The delay found excessive by 
the President's Commission amounted to an average of 5.6 months between 
arrest and trial, and an average of 4.3 months between indictment and 
trial. Id. at 257. 

Appellant Parker languished in jail for 16 months between 
his arrest and trial, and 14 months between his indictment and trial -- 
almost three times the delay found "excessive" by the President's 
Commission. 

In this case, the denial of a speedy trial cannot be brushed 
aside as unprejudicial to Parker. In the first place, the command of the 
Sixth Amendment is unconditional -- “the accused shall enjoy a right to 
a speedy trial. '' When there has been an unreasonable delay in bringing 


a defendant to trial, as here, no showing of specific prejudice is necessary. 


Indeed, as this Court noted in Hedgepeth, 


"[ T]he very assumption of the Sixth Amendment is that 
unreasonable delays are by their nature prejudicial. It 
is not generally necessary for the defendant to dem- 
onstrate affirmatively how he has been prejudiced by 
an unreasonable delay."' 364 F. 2d at 687, n. 3. 
See also United States v. Lustman, 258 F. 24 475, 477-478 (2d Cir. 1958), 
cert. den., 358 U.S. 880 (1958) ("We think that a showing of prejudice is 


not required when a criminal defendant is asserting a constitutional right 


under the Sixth Amendment"); Petition of Provoo,17 F.R.D. 183, 203 (D. Md. 1955) 
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("Prejudice is presumed, or necessarily follows, from long delay"). 
Moreoever, as the discussion above demonstrates, 
Parker was prejudiced by the delay in trial. Whatever the reasons, 
Parker did experience a failure of communication with his counsel, 
resulting in a variance between opening statement and evidence adduced 
at trial. That problem might well have been avoided by a timely trial. 


This Court should reverse Appellant's conviction where 


the delay of sixteen months between arrest and trial and fourteen months 


between indictment and trial denied his right to speedy trial. 
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IV. The Trial Court Committed Reversible Error In Denying Appellant's 
Motion To Suppress Evidence Obtained As A Result Of A Search 
Incident To An Dlegal Arrest, Without Warrant And Without Probable 


Cause. 

The Fourth Amendment to the Constitution provides in 
pertinent part: 

"The right of the people to be secure in their 

persons, houses, papers, and effects, against 

unreasonable searches and seizures, shall not 

be violated, ..." 

As this Court stated in Bynum v. United States, 104 U.S. 
App. D. C. 368, 370, 262 F. 2d 465, 467 (1958) (robbery conviction 
reversed on the ground that the arresting officer's knowledge that 
defendant owned an automobile sought in connection with the robbery, 
without other information, was insufficient to constitute probable cause 
for arresting defendant on the robbery charge): 

‘The Fourth Amendment makes protection of 

the individual against illegal seizure or arrest 

a constitutional imperative." 

An arrest without a warrant may be legal only if the 
arresting officer had "probable cause" for believing that the accused 


has committed a crime. Probable cause must be based on more thana 


mere suspicion that the accused has committed a crime. As the Supreme 


Court stated in Wong Sun v. United States, 371 U.S. 471, 479 (1963) 


(reversing narcotics conviction where agents acted on the uncorroborated 


tip of an informer that Appellant had sold him heroin the previous night): 
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"It is basic that an arrest with or without 

a warrant must stand upon firmer ground 
than mere suspicion, see Henry v. United 
States, 361 U.S. 98, 101... , though the 
arresting officer need not have in hand 
evidence which would suffice to convict. 

The quantum of information which consti- 
tutes probable cause ~- evidence which would 
‘warrant a man of reasonable caution in the 
belief! that a felony has been committed, 
Carroll v. United States, 267 U.S. 132, 162 
. . . -- must be measured by the facts of 
the particular case, The history of the use, 
and not infrequent abuse, of the power to 
arrest cautions that a relaxation of the 
fundamental requirements of probable cause 
would "leave law-abiding citizens at the 
mercy of the officers' whim or caprice. ' 
Brinegar v. United States, 338 U.S. 160, 
7 6peomen ss 


The burden of proving probable cause is on the Government 


where the legality of an arrest without a warrant is challenged. Rouse v. 


United States, 123 U.S. App. D. C. 348, 359 F. 2d 1014 (1966) (narcotics 
conviction reversed for fresh determination of the suppression issue 
where police officers gave conflicting testimony at hearing on motion 
to suppress and at trial). 

If an arrest is not based upon probable cause, the arrest 
is illegal and any incriminating evidence found as a result of the arrest 
in the subsequent search are inadmissible. See Wong Sun v. United States, 
supra, (statements made by defendant and narcotics surrendered by other 


person during search incident to illegal arrest, not admissible. ) 
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As this Court stated in Bynum v. United States, supra: 

‘It is well settled that an article taken from 

the person of an individual on the occasion of 

an illegal arrest is not admissible in evidence 

against him although it is relevant and entirely 

trustworthy as an item of proof." 104 U.S. 

App. D. C, at 369, 262 F. 2d at 466. 

In the instant case, Appellant Parker submits that his 
arrest, without warrant, on the charge of housebreaking was without 
probable cause, and therefore was illegal. 

Appellant further submits that the items found in his 
possession during the search following his illegal arrest incident to 
his booking for the crime of housebreaking should have been ruled 
inadmissible as evidence in his trial. 

Parker's motions to suppress that evidence were denied 


by Judge Hart on May 19, 1967, and by Judge Walsh prior to trial. 


Appellant submits that those denials constitute reversible 


_ The defendant was arrested on February 5, 1967, some- 


time between 5 and 5:30 a.m. at the intersection of 18th Street and 


Florida Avenue, N.W., fora housebreaking which had occurred about 


five to six blocks away, at 1919 23rd Street, N.W. (May Hearing, 24-30). 
The arresting officer testified that he had arrested 


defendant based upon a description given to him by a witness, who claimed 
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to have observed from across the street a Negro male break a door 
window pane with a hammer. (May Hearing, 24-25). The description 
was of a Negro man "wearing a dark coat and pants. I believe he said 
acap, I can't be sure, and carrying a hammer. " (May Hearing, 25). 


The arresting officer stated that he and his partner 


cruised around looking for someone who fit the description. They saw 


Parker walking near the intersection of 18th Street and Florida Avenue, 
N.W. According to the officer; 


-tWhen we drove up behind Mr. Parker there 
was what we believed -- well, it was a handle 
from a hammer. We couldn't see the head of 
the hammer, but the handle was sticking out 
of his back pocket. 


"He was wearing a sport coat and the hammer -- 
I don't believe he realized it, but the hammer had ~ 
been sticking out of the outside of the sport coat. 


"QO. The hammer handle? 


"A, The hammer handle, right. The head 
was in the pocket. 


"At what point did you observe the hammer 
handle? 


"A, When we pulled up, got out, we observed 

it I'd say about the time we got out of the car, 

we approached and saw the handle of the hammer." 
(May Hearing, 26-27) (Emphasis added). 


The arresting officer later elaborated on the description 


given as follows: 
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"Be said he had a coat on, short coat, it was 
dark, and I don't believe he said about the pants, 
he just said that he did have dark clothing on, 
the coat was short. 


"Q, Did he say whether the person had a hat, 
was wearing a hat? 


"A. I believe he said a cap."" (May Hearing, 
36-37). 


No mention was made of Parker's wearing a cap ane he 
was arrested. 

About ten or fifteen minutes after the time of the first call, 
Parker was arrested. (May Hearing, 37). 

Subsequent to that arrest, the items identified as belonging 
to the deceased James E. Malik were found in Parker's possession, and 
the charges on which this case is based arose. (Tr. 159-161). 

The arrest, based upon the description given to the arresting 
officers and upon Parker's own escnieion at the time, was without 
probable cause. It was, in essence, an arrest on suspicion, or for 
investigation. 

In Gatlin v. United States, 117 U.S. App. D. C. 123, 

326 F. 2d 666 (1963), this Court reversed a robbery conviction where 


the arresting officer based his arrest upon a “general description" of 


three Negro males, one of whom, according to police lookouts, was 


¢ 
wearing a light trench coat. Police later responded to a call from a 
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taxi driver, describing a "suspicious acting person, " whom they sub- 
sequently arrested after a chase, The Court stated: 


"“Gatlin's arrest was without probable cause. 

It was an arrest for investigation. The only 
evidence on which the arrest was predicated 
was the fact that there was a robbery, that one 
of the robbers was a Negro wearing a trench 
coat, that a Negro man fled from a taxi, and 
that Gatlin, a Negro man, was observed walking 
down the street a mile and a half from the 
robbery wearing a trench coat. This is not 
the type of evidence which would justify depri- 
vation of liberty." 117 U.S. App. D. C. at 
127-128, 326 F, 2d at 670-671. 


In the instant case, the description given of Appellant 
Parker was just as general as that rejected by this “Court in Gatlin. A 
young Negro male wearing a dark coat and dark trousers, maybe wearing 


acap, is not sufficient on which to base an arrest without a warrant. 


The only potentially significant distinction between Gatlin 


and Parker, is the presence of the "hammer handle" protruding from the 
Appellant's back pocket. 

Appellant submits, however, that the first event supplying 
probable cause occurred only after the arresting officer removed the 
hammer handle from the pocket to corroborate that it was in fact a 
hammer. 

The testimony of the arresting officer establishes that, 


on approaching Parker, the officers saw "what we belived" was a handle 
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from ahammer. (May Hearing, 26). The officers did not know that 
it was in facta hammer: The testimony was that, 'We couldn't see 
the head of the hammer."' (May Hearing, 27). 

All the officers saw was a wooden handle, which may 
have been a hammer handle. 

Until they saw the hammer head itself, Appellant submits 
that there was no probable cause for his arrest on the housebreaking 


charge. 


In order for a search to be legal, it must be preceded 


by a legal arrest, or at least, a situation where probable cause for 
arrest exists prior to the beginning of the search. Bailey v. United 
States, 128 U.S, App. D. C. 354, 357, 389 F. 2d 305, 308 (1967) 
(robbery conviction affirmed on ground police had probable cause to °: 
arrest defendants who met general description of suspected robbers 
in car for which police had an accurate description). 

Appellant was unlawfully arrested before the officers 
corroborated that he was carrying a hammer. (May Hearing, 30). 

A state court in People v.. Jordan, 37 Misc. 2d 33 
(Orleans County Court, N.Y. 1963), granted a motion to suppress 
evidence in a somewhat similar situation. There a police officer 
stopped the defendant's car to determine whether he was carrying 


alcoholic beverages. According to the Court: 


af = 


"While the officer was looking into the defendant's 
car, he observed on the front seat a square cushion, 
and from underneath such cushion, an object, to the: 
extent of two inches, was protruding. As to the 
description of the said object, the officer testified 
as follows: 'I observed two inches, roughly, of a 
butt of some kind of gun or pistol. It appeared to 
be a revolver * * *, I observed what appeared to 
be a revolver handle sticking out. " Upon making 
the observation, the officer reached into the car, 
picked up the weapon from underneath the cushion, 
and removed the weapon from the car. The 
defendant was asked if he had a valid permit for 

the gun, and when he answered in the negative, he 
was placed under arrest. The officer retained the 
gun." (Emphasis. added). 


The Court held that merely seeing two inches of what 
"appeared" to be a revolver protruding from under the pillow did not 
constitute probable cause for arrest, but merely gave rise to a suspicion. 


The same reasoning is applicable to the instant case, 


where the officers noted what they "believed" to be a hammer handle 


protruding from Parker's back pocket. The arrest of Parker was. 
based entirely on this unsupported belief, and the officers then searched 
him to verify that he was carrying a hammer. 

Based upon the actions of the police officers, the arrest 
of Parker on the housebreaking charge was illegal. Therefore, the 
search incident to his booking on that charge was unconstitutional and 
the items identified as belonging to Malik should not have been admitted 


in evidence. 
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This Court should reverse the conviction and remand the 


case to the District Court with instructions to suppress the illegally 


seized evidence. 
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CONCLUSION 


For the foregoing reasons, the verdict and judgment 
of the Court below should be reversed, and the Appellant granted ‘such 


other and further relief as may be proper. 
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ARGUMENT 
Despite Distortion Of Appellant's Contention And Reliance On 
Abstract Principles Of Waiver, The Government Has Failed To 
Respond To The Factual And Legal Showing Of Potential Prejudice 


To Appellant By The Assassination Of Senator Kennedy On The 
Third Day Of His Trial For Felony Murder, Involving Head Wounds, 


Which Rendered The Failure By The Trial Court To Declare A 
Mistrial Reversible Error. 


The Government incorrectly overstates the contentions 
made by Appellant with respect to the trial court's reversible error in 
failing to declare a mistrial when Senator Robert F. Kennedy was 
assassinated during the latter part of the trial. Further, the Government 
fails to deal with the issue of prejudice to Appellant due to the parallel 
between the crime for which Parker was being tried and the death of 
the Senator. 


Claiming that Appellant contends that the assassination 


tg9 inflamed the public mind that no person charged with murder could 


be afforded a fair trial at that time" (emphasis added), the Government 
compounds this error by asserting that a spectiic showing of bias toward 
Appellant is required for the trial court to consider declaring a mistrial 
sua sponte (Br. 10).2/ 

_ The first statement is factually incorrect and the second 


is legally erroneous. 


i/ Brief for the Government is hereinafter cited as "Br." Brief for 
Appellant is cited as "App. Br." 
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No such broad assertion is made by Appellant, Indeed, 
Appellant expressly stated, to the contrary, that there is no justification 
for mistrial automatically to follow such a national tragedy. (App. Br. 
10-11). Not every defendant, or, arguably, even every aefenaat in 
murder cases, would be prejudiced by the circumstances surrounding 
the occurrence. _ 

It is only in those cases where the nature of the offense 
charged or the facts surrounding the crime may be so similar to the 
national tragedy as to raise a dangerous possibility of prejudice to an 
accused that the Court must declare a mistrial, sua sponte, if necessary, 
to guarantee the accused's right to trial by an impartial jury. "[T]he 
ends of public justice would otherwise be defeated." United States v. 


Perez, 22 U.S. 579, 580 (1824) (Approving mistrial granted where 


jury failed to reach verdict). 


Appellant contends that the instant case is one in which 


the circumstances were such as to create just such a dangerous possibility 
of prejudice in the jury's mind against the accused. 

The prosecution utterly ignores the similarity in cir- 
cumstances surrounding Senator Kennedy's death and those involved in 
the crime for which Appellant Parker was tried. 

Both occurrences involved violent death by head wounds -- 


the former by gunshots; the latter by blows from an unidentified object. 
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Both also shared an unfortunate emphasis on blood. The 
newspaper accounts of the assassination included photographs of the 
bleeding victim and the bloody scene of the crime. Reference was made 
to blood at trial both before and after the assassination (before, e.g-, 
Tr. 86-87, 95,99; after, Tr. 351, 358, 360-361). (See App. Br. 11). 

That the widespread public reaction, shock, and revulsion, 
which was expressed through newspapers, radio, and television, must 
have penetrated the courtroom is illustrated by the trial court's advising 
the jury, off the record, of Senator Kennedy's condition during the third 
day of trial, prior to his death. (See App. Br. 10). 

The same occurrence influenced at least one other court 
to postpone a murder trial, Philadelphia Evening Bulletin, June 7, 1968, 


page 11. (See App. Br. 13). 


Other assassinations of public figures have caused the 


declaration of a mistrial in criminal prosecutions. See Armstrong v. 
United States, 367 F. ‘2a 821 (7th Cir. 1966) (Mistrial declared in trial 
of narcotics offense due to assassination of President Kennedy). Such 
an occurrence has led other courts to at least continue cases until public 
outcry has ended. See Washington Post, November 17, 1968, pages 
B-1, B-5. (Continuance in draft evasion case granted due to murder of 
Rev. Martin Luther King, Jr.) (See App. Br. 13). 

Contrary to the Government's reliance on waiver, mistrial 
has even been granted over defendant's objection, where the ends of 


justice require it. E.g., Brock v. North Carolina, 344 U.S, 424 (1953) 


(Affirming conviction at second trial, over double jeopardy challenge 
based on first trial's having ended in mistrial declared over defendant's 
objection). This Court has upheld the trial court's declaration of mis- 
trial sua sponte, "in the interests of justice, '' where defense counsel 
specifically declined to request one, in Scott v. United States, 91 U.S. 
App. D. C. 232, 202 F. 2d 354 (1952), cert. den., 344 U.S. 879. 
(See App. Br. 14-15). 

| The case cited by the prosecution to support its inflexible 
theory of waiver, Troublefield v. United States, 125 U.S. App. D. C. 
339, 372 F. 2d 912 (1966) (Br. 10), is completely inapposite to the 


present case. In Troublefield, this Court held that the deliberate choice 


by trial counsel not to request a limiting instruction to the jury concerning 


the cross-examination by the prosecution of its own witness on a showing 
of surprise could not be challenged by other counsel on appeal, in light 
of the explicit provision of F.R. Cr. P. 30 that, 

"No party may assign as error any portion of the 

charge or omission therefrom unless he objects 

thereto before the jury retires to consider its 

verdict, ..." 

Here there is no such prohibition against review of trial 
counsel's tactical decision. Rather, this Court can and should consider 
whether the circumstances were such that, as Appellant contends, the 


trial court's failure to have made its own determination of the possibility 


of prejudice constitutes reversible error. 
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Moreover, contrary to the Government's assertion, no 
showing of actual prejudice is required. See Braswell v. United States, 
200 F. 24 597, 602 (5th Cir. 1952): 

‘where error occurs which, within the range of a 

reasonable possibility, may have affected the verdict 

of a jury, appellant is not required to explore the 

minds of the jurors in an effort to prove that it did 

in fact influence their verdict." 

(See App. Br.16). 

The case cited by the prosecution, Robinson v. United 
States, 76 U.S. App. D. C. 29, 128 F. 2d 322 (1942) (Br. 10), is 
clearly distinguishable from the instant case. The occurrence of other 
similar crimes in the community in Robinson cannot be compared to the 
bloody assassination of a public figure who was at the very time cam- 
paigning for the office of President of the United States. The nature 


and intensity of publicity through the news media and on the part of 


Government officials at the death of Senator Kennedy could hardly 


have been equaled by news coverage of the rapes referred to in Robinson. 


There can be no question of the existence of public outrage and sorrow at 
this occurrence during Appellant's trial. 

Furthermore, this case is distinguished from Robinson 
in that here there was explicit reference to the occurrence during trial 
of Appellant, increasing the possibility of actual prejudice. (Tr. 431). 
(See App. Br. 10, 14). 

In sum, Appellant was particularly vulnerable to potential 
prejudice evolving from the violent death of Senator Kennedy from head 


wounds, where Appellant was being tried on a charge of murder committed 
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by several blows to the head. That factor should have led the trial 


court to declare a mistrial, despite. defense counsel's failure to request 


one. 


Hence, this Court should reverse conviction and remand 


for trial in a less prejudicial atmosphere. 
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II. The Government's Failure To Respond Leaves Uncontradicted The 
Appellant's Showing That The Circumstances Surrounding The Variance 
Between Defense Counsel's Opening Statement And The Evidence 
Presented Created A Prejudicial Situation In Which The Trial Court's 
Failure To Declare A Mistrial Constituted Reversible Error. 


The Government did not deign to answer Appellant's 
contention that the variance between the defense's opening statement and 
the evidence actually put on in Parker's behalf so prejudiced Appellant 
we to require the trial court to declare a mistrial. (Br. 11, n. 1). In 
so doing, the Government ignores the extremely prejudicial situation 
for Appellant, albeit brought about to a great extent by his own actions. 

The mere fact that Appellant's actions may be wholly or 


partly responsible for his predicament does not preclude the grant of 


a mistrial where the result has been to deny him a fair trial. See 


Braswell v. United States, 200 F. 2d 597, 602 (5th Cir. 1952) (Reversing 


narcotics conviction for failure to declare a mistrial, where defendant 
struck a Marshal in the jury's presence). (See App. Br. 25-26). 

The question before this Court, and which the Government 
refused to acknowledge, is whether the Appellant was prejudiced by the 
circumstances surrounding the variance so that he was denied a fair 
trial by an impartial jury. 

Appellant submits that he was so prejudiced. 

The issue must be viewed in the full context of Appellant's 
case. Appellant had been in jail for sixteen months from the time of his 


arrest to his trial. During that time, he was represented by at least 
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four different appointed counsel. Apparently, Appellant had difficulties 
establishing the normal lawyer-client relationship. 

At trial, defense counsel had clearly indicated to the 
jury in the opening statement and during voir dire their intention to rely 
on the defense of alibi. (Tr. 64-65, 84. See App. Br. 18-20). They 
had witnesses in Court ready to corroborate the alibi. (Tr. 254). 
x Counsel were then surprised and understandably upset 
when Parker, on the third day of trial, informed them that he would 
testify that he had been at the scene of the crime. (Tr. 251-253; App. 
Br. 20-22). The situation was complicated by Parker's claim, at a 
hearing out of the presence of the jury, that he had tried mnecacess cally, 
to inform his court-appointed counsel of his change of story before the 
trial began. (Tr. 306). | 

Trial counsel were then faced with the perilous task 
of both insuring a fair trial for Parker and avoiding a possibly perjurious 
situation. 

The difficulty for counsel is clearly illustrated by the 
closing argument. The attorney who gave the opening Bee enarioved 
that the variance required co-counsel to make the closing argument. 


(Tr. 344). He actually felt that Parker's request to be ermitted to 
P 


argue his own case to the jury should be granted, but the Court denied 


it, (Tr. 423; App. Br. 23-24). 
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Finally, a brief closing argument in this case involving 
a capital offense was made by co-counsel. The argument was hardly 
more extensive than the Government's rebuttal. (Tr. 446-465; App. 
Br. 24). 

The problems of defense counsel were clearly fraught 
with potential prejudice to Appellant. 
= It would seem extremely unlikely that the jury was 
unaware of the variance and of defense counsel's marked discomfort. 

In view of all those circumstances, including the variance, 
the reaction of counsel, and Appellant's long stay in jail awaiting trial, 
the trial court should have determined that the potentiality for prejudice 
required the declaration of 2 mistrial. 

The failure to declare 2 mistrial was an abuse of discretion 


which this Court should now correct by reversing the conviction and 


remanding for 2 new trial. 2/ 


—_—— 

2/ By confining this brief to the points specifically mentioned above, 
Appellant does not concede the merits of the Government's remaining 
arguments. Appellant submits that the Government's brief does not raise 
any points in those arguments that were not fully dealt with in Appellant's 
Brief. 
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CONCLUSION 


For the foregoing reasons, the verdict and judgment of 


the Court below should be reversed, and the Appellant granted such other 


and further relief as may be proper. 


Respectfully submitted, 
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